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Docket No. 95-6224

G00D SAVARI TAN HOSPI TAL REGA ONAL MEDI CAL CENTER, LONG | SLAND COLLEGE
HOSPI TAL, and NORTHERN WESTCHESTER HOSPI TAL CENTER,

Plaintiffs-Appellants,

—V'—

DONNA E. SHALALA, in her official capacity as Secretary of Health and
Human Services, and EMPIRE BLUE CROSS BLUE SHIELD,

Def endant s- Appel | ees.

BRI EF FOR DEFENDANTS- APPELLEES

Prelimnary Statenent

Plaintiffs appeal froman August 4, 1995 judgnment of the
United States District Court for the Southern District of New York
(Honorable WIlliam C. Conner, J.), entered in accordance with an
August 3, 1995 Qpinion and Oder. Joint Appendix ("JA") 9-42. The
district court dismissed plaintiffs' conplaint against defendants
Donna Shalala, the Secretary of the United States Departnent of Health
and Human Services (the "Secretary"), and Enpire Blue Cross Blue
Shield ("Empire").

Plaintiffs, three New York hospitals, are "providers of
services" under the Medicare Act, and are therefore entitled to
rei mbursenment for services rendered to Medicare beneficiaries. The
district court held that the Provider Reinbursenent Revi ew Board
("PRRB") correctly declined to review Enpire's refusal to reopen

certain of plaintiffs' clains for Medicare reinbursenent. The



district court also held that it |lacked jurisdiction to review the
merits of Enpire's reopening denial.

The district court's decision was correct and shoul d be
af firned. The PRRB's conclusion that Enpire's reopening denial did
not constitute an appeal abl e deci sion subject to further
adm ni strative review under the Medicare statute was, at the least, a
perm ssible construction of the statute, neriting substantial judicial
def erence. Li kewi se, the Secretary's regulations barring PRRB review
are a reasonable and valid exercise of the Secretary's broad
discretion to inplenent the Medicare statute, and are essential to
preserving the integrity of the statute's appeal provisions, which are
designed to bring finality to rei nbursenent disputes.

The district court also correctly concluded that it |acked
jurisdiction to consider the nerits of Enpire's reopening denials, in
that the court's only jurisdiction was to review the PRRB's deci si on
finding the denials to be non-appealable. Shoul d this Court
nonet hel ess reach the nerits of plaintiffs' underlying clains for
rei nbur senent, it should reject them because they are based on a
statutory provision that was not incorporated into subsequent Medicare
amendments governing plaintiffs' clains.

| ssues Presented

1. Wether the district court properly granted summary
j udgnent uphol ding the PRRB's refusal to review Enpire's denials of
reopening nmotions, where that refusal was based on a reasonabl e
construction of applicable Medicare Act provisions and regul ations.

2. \Whether the district court properly declined to review



the nerits of Enpire's reopeni ng deci sions where the PRRB's only final
determnation was that it |acked jurisdiction to consider those
deci si ons.
St atement of the Case

A Statutory And Regul atory Franework

Title XMI11 of the Social Security Act, 42 U S . C §§ 1395 -~
1395ccc, establishes Medicare, a federally funded health insurance
programfor the elderly and disabled. See 42 U S.C. §§ 1395c, 1395d,
13953, 1395k. Medicare has tw parts. Part A which is at issue
here, extends Medi care coverage to beneficiaries for ninety days of
hospi tal inpatient service in each benefit period, plus an additional
sixty-day lifetime reserve. Id. §§ 13954, 1395qg; 42 C F.R Part 409,
Subpart F. Because it is the Governnment -- not beneficiaries -- that
pays directly for covered Medicare services, Part A also authorizes
federal reinbursenent of providers for various nedical services,
including inpatient institutional services, provided to persons
covered by Medicare. 42 U.S.C. §§ 1395c = 1395i-2. Part B, which is
not at issue here, governs paynents for doctors', outpatient, and
other related services. Id. §§ 1395} - 1395w-4.

1. Cal cul ati ng Medi care Rei nbursenent Rates

The system by which providers are reinbursed by the
CGovernnent for services rendered to Medicare patients has changed a
nunber of tines since the establishnent of the program From 1966
until 1983, Medicare reinbursed providers by paying the | esser of
their customary charges and the "reasonabl e costs" they actually

incurred in serving beneficiaries. Id. §§ 1395f(b) (1), 1395x(Vv).



"Under this regine, hospitals and other health care providers had
little incentive to curb operating costs and render services nore
economcally, for the federal governnment bore the burden of the

i ncreases. " Sacred Heart Medical Center v. Sullivan, 958 F.2d 537,

540 (3d Gr. 1992). Hence, Congress enacted the Tax Equity and Fi scal
Responsibility Act ("TEFRA"™) in 1982. See 42 U S . C § 1395ww(b).
Wiile TEFRA | eft the retrospective cost-based structure of Part A

rei mbur senment undi sturbed, it set limts on the rate of increase of

Part A reinbursenent for, inter alia, the operating costs of inpatient

hospital services. Id. § 1395ww(b)(1); see denerally, GConnecticut

Hospital Association v. Weicker, 46 F.3d 211, 214 (2d Gr. 1995).
TEFRA tied the rate-of-increase limt for each provider to a
"target armount, * defined as the provider's costs for inpatient
hospital services for the "base year® of 1982 (the twelve nonth cost
reporting period preceding TEFRA), 1ncreased by a specified percentage
in each succeeding cost reporting period. 42 U S C §
1395ww(b) (3) (A). A Ycost reporting period" is the vyear-long interval,
beginning and ending according to "the provider's accounting year,"
for which providers nust submt data to the Secretary regarding their
operating costs. 42 C.F.R § 413.20(b). Under TEFRA, providers
absorbed cost increases in excess of applicable target anmounts and
recei ved bonuses if increases were |ess than those target anmounts. 42
US C § 1395ww(b)(1)(A)-(B); 42 CF.R § 413.40. TEFRA al so provided
for an "exenption from or an exception and adjustment to," the rate-
of-increase |limts, ®"yhere events beyond the hospital's control or

extraordinary circumstances . . . create a distortion in the increase



in costs for a cost reporting period." 42 US C § 1395ww(b) (4) (A)
(the "TEFRA adjustment"). The Secretary was further authorized to
provide for other exenptions, exceptions or adjustnments as he or she
"deems appropriate.” Id., see also 42 CF. R § 413.40.

TEFRA did not last |ong. In 1983, the year after TEFRA was
passed, Congress replaced TEFRA's rate-of-increase Iimts with an even
nore anbitious reformof Part A reinbursenent known as the Prospective
Paynment System ("pps"), by which providers are reinbursed according to
prospectively determ ned national and regional rates rather than
actual costs or charges. 42 U S.C. § 1395ww(d). Like TEFRA, PPS
provi des for specific exceptions and adjustnents, and directs the
Secretary to provide for others by regulation as he or she "deems
appropriate.” Id. § 1395ww(d) (5) (A)-(I). In contrast to the TEFRA
adj ust ment, however, PPS does not direct the Secretary to adjust
rei mbur senment anmounts where "extraordi nary circumstances" distort the
increase in costs for a particular cost reporting period, id., nor has
the Secretary inplenmented such an exception by regulation. See 42
C.F.R §§ 412.71(b)-(c), 412.72.

Seeking to "mnimze disruptions that m ght otherw se occur
because of [the] sudden change in rei nbursenment policy" from TEFRA to
PPS, HR Rep. No. 25, 98th Cong., 1st Sess., 136 (1983), reprinted in
1983 U.S.C.C.A N 219, 355 Congress chose to phase in the PPS system
over the course of a four-year "transition period"™ begi nning in 1984
and ending in 1988. 42 US. C § 1395ww(d); H R Rep. No. 98-25, 98th
Cong., 1st Sess. 136 (1983), reprinted in 1983 U S.C.C AN 219, 355.

During the transition period, providers were reinbursed according to a



"bl ended" rate conposed of a hospital -specific portion ("HSP") geared
to reinmbursement for actual outlays, and a "federal" portion based on
the PPS regine of regional and national rates. 42 US. C §
1395ww(d) (1)-(2). The HSP share of the overall formula was cal cul ated
by assessing a percentage of a provider's "target anount for the cost-
reporting period (as defined in subsection (b)(3)(A) of this section .
)" ending on or before Septenber 30, 1983. |d. §
1395ww(d) (1) (A) (1)-(ii). Providers received reasonabl e cost
rei mbursenent for the costs of that year, and these costs in turn
formed the "base year" for calculating the prospective PPS rate
throughout the transition period. Id. During the transition period,
the portion of the reinbursenent anount based on the federal rate
becane progressively larger while the HSP portion shrank
proportionately until it was phased out conpletely, |eaving the
prospective rate as the exclusive basis for PPS reinbursenent. ld- §
1395ww (d) (1) (C) .

2. Obt ai ni ng Rei nbur senent And Appeal i ng Rei mbur senent
Det er m nati ons

Provi ders are usual ly rei nbursed through private insurance
companies that, acting as agents or "fiscal i nternediaries”
("intermediaries”) for the Secretary, determne the anount of
rei nbursenent due. 42 U S.C. § 1395h; 42 CF. R § 421.103 (1987).
These internediaries are bound by the Secretary's regul ati ons and by
the instructions set forth in the Provider Rei nbursenent Mnual
("PRM") i ssued by the Health Care Financing Adm nistration ("HCFA"),
t he Departnent of Health and Human Servi ces division responsible for

adm ni stering  Medicare. 42 C.F.R § 421.100(h); Bowen v. Georgetown

6



University Hospital, 488 U S. 204 (1988). A provider seeking

rei moursenent files an annual cost report with its internediary, 42
CFR § 413.20, which in turn audits the report and uses it as the
basis of a final reinbursenent determnation. The final reinbursenent
determnation is nenorialized in a notice of program rei nbursenent
("NPR"). 42 CF.R § 405.1803. |If a provider is dissatisfied with an
intermediary's "final determnation . . . as to the anount of total
program reinbursenment, " the provider nmay request a hearing before the
PRRB within 180 days of receiving its NPR 42 U S.C §
139500(a) (1) (A) (i). If a provider then wishes to appeal a final
deci sion made by the PRRB, it may, wthin sixty days, seek review by
either the admnistrator of HCFA or a federal district court. 42
U.S.C. § 139500(f) (1).1

The Secretary's regulations additionally authorize an
intermediary to permt a provider to, under limted circumstances,
anend a filed cost report by requesting a "reopening" of particular
aspects of the internediary's rei nbursenent determ nation within three
years of that determnation's issuance. 42 C.F. R § 405.1885. The
intermediary may reopen an NPR when: (1) "new and material evidence
has been submitted;" (2) "a clear and obvious error was nmade" and an

anended cost report is needed to "correct material errors detected

1 42 U.S.C. § 139500(f) (1) also authorizes expedited judicial
review of "any action of the fiscal internediary which involves a
question of law or regulations relevant to the matters in controversy
whenever the Board determines . . . that it is without authority to
deci de the question[.]" However, this section does not pernmit judicial
review of an internediary's decision where the PRRB | acks jurisdiction
(as opposed to "authority") to review that decision. See The Edgewater

Hospital lnc. v. Bowen, 857 F.2d 1123, 1130 (7th Gr. 1989);
General Hospital v. Shalala, 856 F. Supp. 786, 793 n.4 (S.D.NY. 1994).

7



subsequent to the filing of the original cost report;" or (3) the
intermediary's "determnation is found to be inconsistent with the

law, regulations and rulings, or general instructions" and an anended
cost report is necessary to "comply with the health insurance policies
or regulations.” PRM § 2931.2 (JA 280).

In the provision at the center of this appeal, the Secretary
has provided that "jurisdiction for reopening a determ nation or
decision rests exclusively with that adm nistrative body that rendered
the last determnation or decision.” 42 CF. R § 405.1885(c). |If
reopening is granted and a new determ nati on nade, the provider may
appeal the new determ nation as it could have appealed the initial
one. See 42 C.F.R § 405.1889. Because the Secretary has rul ed that
t he deci sion whether to reopen "rests exclusively" with the body that
made the |ast reinbursenment determ nation, however, "a provider has no
right to a [PRRB] hearing on a finding by an internediary or hearing
officer that a reopening or correction of a determnation or decision
is not warranted." PRM § 2932.1 (JA 285). As such, reopening denials
may not be appealed to the PRRB.

B. Statenment O Facts

Plaintiffs are health service providers under the Medicare
progr am JA 47. Def endant Enpire is the internediary from which they
receive reinbursement for services covered by Medicare. JA 46. From
1983 until 1985, plaintiffs participated in an experinmental New York
State Medicare reinbursenent plan, and thus were not reimbursed
according to the scheme outlined supra at 3-8 JA 48. Wen this

experinmental program ended, plaintiffs becanme subject to the standard



Medi care reinbursenent rules in effect during the transition period.

According to their conplaint, plaintiffs undertook various
construction and renovation projects that were begun in the late
1970's and not conpleted until after 1982. JA 53-61. Because t hese
projects were not conpleted until after the base year used under TEFRA
to calculate the HSP portion of reinbursenent during the transition
period, plaintiffs were not reinbursed for the increased operating
costs attributable to their <construction and renovation projects. Id.
Plaintiffs, however, did not appeal to the PRRB their NPRs, which
failed to reflect reinmbursenent for increased costs. I nstead, they
each noved under 42 CF. R § 405.1885 to require Enpire to reopen
consi deration of their cost reports for one or nore of the 1986, 1987,
and 1988 fiscal years. See JA 6 n.2.

In their motions to reopen, plaintiffs clainmed that their
projects constituted "extraordinary circunstances” under the TEFRA
adj ustnent warranting rei nbursenent for the resultant increased
operating costs. Id. Enpire declined to reopen its determ nations of
plaintiffs' cost reports, concluding that the TEFRA adj ustnent could
not formthe basis for reinbursenent during the transition period, and
that plaintiffs' post-"base year" expenses could not be included in
calculating the HSP portion of their reinbursenent. JA 80-81, 83, 96,
98, 111, Plaintiffs then appeal ed Enpire's denials of their notions
to reopen to the PRRB, which determned that it |acked jurisdiction,
under 42 C.F. R § 405.1885(c), to review Enpire's rulings not to
reopen. JA 85-86, 91, 100-01, 106, 113-14.



C. The District Court Proceedi ngs

Plaintiffs thereupon filed this action challenging the
PRRB's decisions not to review Enpire's reopening denials, and
challenging Enpire's decisions thenmselves. JA 43-69. Their conpl aint
asked the district court to set aside the PRRB's deci sions and renmand
the case for a hearing on the nerits of the reopening requests; to
invalidate the reopening regulations; and to direct Enpire to reopen
its determnations "in accordance with [plaintiffs'] reopening
requests.” JA 67-68. The parties cross-noved for summary judgnent.

The court first concluded that the PRRB properly declined to
review Enpire's denial of plaintiffs' reopening notions. Rej ecting
plaintiffs' contentions that Enpire's decisions not to reopen were
"final determination[s] . . . as to the amount of total program
rei nbursement"” reviewable under 42 U S.C. § 139500(a) (1) (A) (i), the
district court held:

Wiile we agree with plaintiffs that a decision not

to reopen is in sone sense "“final," it does not,

in and of itself, establish an "anpbunt of total

program reinmbursenent." Instead, it is a final

determ nation that there are not grounds on which

to reconsider a previous final determnation as to
the anmount of total program reinbursement.

JA 26.

Havi ng deci ded that subsection 139500(a) (1) (A) (i) does not
mandat e PRRB revi ew of decisions not to reopen, the district court
next upheld the validity of the Secretary's reopening regulation, 42
C.F.R § 405.1885(c), which vests jurisdiction for reopening
"exclusively with that admnistrative body that rendered the | ast

determination or decision” -- in this case, the internediary. JA 31-
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33. Limting review of decisions not to reopen, the court held, both
usurped no rights of plaintiffs', since the statute does not
explicitly require any reopening procedures in the first place, and
precl uded circunvention of the statute's 180-day tine limt on
appealing to the PRRB the internedi aries' determnations. Id. The
Court additionally held that the PRRB's construction of section
405.1885(c) 's "exclusive jurisdiction" provision was reasonable. JA
34- 35.

Turning to the second question raised by plaintiffs -- the
correctness of the intermediary's denials of their reopening notions
-- the district court concluded that it |lacked jurisdiction to review
the nerits of Enpire's decisions. Under 42 U S.C. § 139500(f) (1),
whi ch provides for judicial review of PRRB decisions, the court was
limted to reviewing the PRRB's decision that it |acked jurisdiction
to consider Enpire's reopening denials. JA 36-37. Jurisdiction under
28 U.S.C. § 1331 was equal ly unavailing, the court held, because
Congress "has specifically exenpted cases arising under the Mdicare
statute fromthe broad reach of this "arising under' jurisdiction."

JA 37. Finally, jurisdiction under 28 U . S.C. § 1361, the Mandanus and
Venue Act, was rejected because the internediary owed plaintiffs no
duty to reopen; rather, the "discretionary process" established by the
Secretary's reopening regul ations "is not amenabl e to nandanus
relief.” JA 41.
SUMMARY OF ARGUMENT
The district court's decision that the PRRB | acked

jurisdiction to review Enpire's reopening denials was correct and

11



merits affirmance. As the district court recogni zed, the PRRB's
construction of the Medicare Act and the Secretary's regulations are
entitled to great deference; hence, the PRRB's interpretation of the
rel evant statutory provisions need only be a permssible one. The
PRRB's conclusion that it lacked jurisdiction to revi ew reopeni ng
deni al s was correct because the statutory provision providing for PRRB
review of internediaries’ final reinbursenent determ nations nowhere
contemplates review of internediaries* denials of reopening notions,
which are wholly creatures of the Secretary's regulations. Ssee Point
I(B), infra. Mreover, the Secretary's regulations confining
jurisdiction over such notions to the entity that declined to reopen
-- here, the internediary -- are nore than permssible. They are, in
fact, necessary to preserve the statute's appeals procedure and ensure
the finality of cost reports. Thus, the vast majority of courts to
have considered the plaintiffs' position have rejected it. See Point
I(C)l infra.

The district court also correctly concluded that it |acked
jurisdiction to consider the nerits of Enpire's reopening denials.
Providers may seek judicial review only of final decisions of the
PRRB, and in this case the sole final decision reached by the PRRB was
that it lacked jurisdiction to review Enpire's reopening denials.

Hence that conclusion alone, and not the underlying nerits of Enpire's
refusal to reopen plaintiffs' cost reports, is reviewable in federa
court. See Point 1(C, infra. If this Court concludes that the PRRB
erred in declining jurisdiction over Enpire's reopening denials, the

matter should be remanded to the PRRB so that it may conduct the fact-
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intensive inquiry as to whether Enpire abused its discretion in
refusing to reopen. Id. Finally, if this Court nonetheless reaches
the nerits of plaintiffs' wunderlying reinbursement clains, it should
rej ect them because they are founded on a statutory provision that was
not incorporated into subsequent Medi care anmendnents governi ng
reimbursenment to the plaintiffs. See Point 11(B), infra.

ARGUMENT

PO NT |

THE DI STRICT COURT CORRECTLYHELDTHATTHE PRRB LACKED
JURI SDI CTI ON TO REVI EW EMPI RE' S REFUSAL TO REOPEN

A The Standard OF Review
As the district court properly recognized, see JA 21,

plaintiffs' attack on the PRRB's decision to decline jurisdiction over
Enpire's reopening decisions is reviewed according to the standards
set forth in the Admnistrative Procedure Act, 5 u.s.c. § 701 et seq.
(the "APA"™), which provides that courts shall @conpel agency action
unlawful |y wi thhel d or unreasonably del ayed" and "hold unl awful and
set aside agency action, findings, and conclusions found to be
arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with the law." Id. § 706(2) (A).

In this case, the PRRB's decision not to review Enpire's
reopeni ng deci sions was based on the Secretary's reopening
regul ations, which bar such review see 42 C. F.R § 405.1885(c).
Those regulations, in turn, are based on the Secretary's construction
of the Medicare Act. \Wen, as here, "questions involving statutory
construction arise, 'great deference’' nust be accorded 'to the
interpretation given the statute by the officers or agency charged

13



Wth its administration.'" Allegheny Electric Co-On., Inc. v. FERC

922 p.2d 73, 80 (2d Gr. 1990) (quoting Power Authority v. State of
New York v. FERC, 743 F.2d 93, 103 (2d Gr. 1984)), cert. denied, 502

U.S. 810 (1991). As the district court noted, "this is particularly
the case in the presence of a very conplex and intricate

admnistrative program such as Medicare.” JA 21 (citing Dedesus V.

Perales, 770 F.2d 316, 327 (2d Gr. 1985)).
Under this deferential standard, "unless the statutory
| anguage is clear and unanmbiguous, a review ng court nust defer to a

reasonable admnistrative interpretation.” Aleghenv Electric Co-OP.,

Inc., 922 F.2d at 80 (citing Chevron U S. A, Inc. v. Natural Resour ces

Def ense Counsel, Inc., 467 US. 837, 842-44 (1984)). As this Court

has put it:

To uphol d the agency's interpretation we need not find that

Its construction is the only reasonable one, or even that it
Is the result we would have reached had the question arisen

in the first instance in judicial proceedings. VW& need only
conclude that it is a reasonable interpretation of the

rel evant  provisions.

Wil v. Retirenent Plan Admnistrative Commttee, 933 F.2d4 106, 107-08

(2d Gr. 1991) (quoting Alum num Co. of Anerica v. Central Lincoln

Peoples' Uility District, 467 US. 380, 389 (1984)) (enphasis in

original; citations and internal punctuation omtted).
The sane | evel of deference nust be accorded to the

Secretary's constructions of her own regulations. St. Mary's Hosp. V.

Blue Cross & Blue Shield Ass'n, 788 F.2d 888, 890 (2d Gr. 1986);
Butl er County Menorial Hosp. v. Heckler, 780 F.2d 352, 355 (3d Gr.

1985). The Suprene Court recently enphasized, with regard to the
Secretary's interpretation of Medicare regul ations, that
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we nust give substantial deference to an agency's-
interpretation of its owm regulations . . . . [T}his broad
deference is all the nore warranted when, as here, the
regul ation concerns "a conplex and highly technical
regulatory program"™ in which the identification and
classification of relevant "criteria necessarily require
significant expertise and entail the exercise of judgnent
grounded in policy concerns."

Thomas Jefferson University v. Shalala, 114 S. . 2381, 2386-87

(1994) (quoting Pauley V. BethEnergy Mnes, Inc., 501 U S. 680, 697
(1991)).

B. The Medicare Statute Does Not Provide For PRRB Review O
I nternedi ari es’ Decisions Not To Reopen

The plaintiffs first argue that the PRRB, in not review ng
reopening denials, contravened 42 U.S.C. § 139500(a), the statutory
provision that confers jurisdiction on the PRRB to hear appeals.
Plaintiffs-Appellants' Brief ("Br.") at 15-21. The PRRB's Vi ew of
this subsection as not nmandating PRRB jurisdiction over reopening
denials, however, is nore than just one of nany perm ssible
constructions;, it is, in fact, *"the nost reasonable construction."

Bi nghant on General Hospital v. Shalala, 856 F. Supp. 786, 795

(S.D.N. Y. 1994) (enphasis added). As such, the overwhelm ng majority

of courts have upheld the PRRB's view of its limted jurisdiction over

such denials. See Athens Community Hospital v. Schweiker, 743 F.24d 1,

4n.4 (D.C CGr. 1984) ("Athens 11"), overruled on other grounds,

Bet hesda Hospital Ass'nm V. Bowen, 485 U. S 399 (1988); Bi nghanton
CGeneral Hospital, 856 F. Supp. at 793-99; Staten Island Hospital V.

Sullivan, 1992 W 675952, at * 5 (bD.b.Cc.1992) (JA 399); Menori al

Hospital v. Sullivan, 779 F. Supp. 1406, 1408-09 (D.D.C. 1991);

University_of Michigan_Hospitals v. Heckler, 609 F. Supp. 756, 761-63
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(E.D. Mich. 1985); John Miir Mem Hosp. v. cCalifano, 457 F. Supp.848,

852-53 & n-10-11 (N.D. Cal. 1978); see also HCA Health Services v.

Shalala, 27 F.3d4 614, 616-622 (D.C. Cr. 1994) (even when internedi ary
reopens cost report, provider may not appeal to PRRB issues

intermediary does not reopen); Rutland Regi onal Medical Center v.

Sullivan, 835 F. Supp. 754, 759-762 (D. Vt. 1993) (sane); Al bert
Ei nstein Medical Center v. Sullivan, 830 F. Supp. 846, 848 (E.D. Pa.

1992), aff'd, 6 F.3d 778 (3d Cr. 1993) (sane); Delaware County

Menorial Hospital v. Sullivan, 836 F. Supp. 238 (E.D. Pa. 1991)

(same); contra State of Oreqon v. Bowen, 854 F.2d4 346 (9th Cr. 1988)

(deni al s of reopeni ng appeal able to PRRB); Kootenai Hosp. Dist. v.

Bowen, 650 F. Supp. 1513 (N.D. Cal. 1987) (sane); Mrv |nogene Bassett

Hospital v. Bowen, Medicaid and Medicare @Quide (CCH) ¢q 38,408
(N.D.N. Y. 1989) (JA 323) (sane).

The PRRB's interpretation of subsection 139500(a) is
conpelling for a nunber of reasons. First, the plain |anguage of the
statute does not contenplate PRRB jurisdiction over an internediary's
denial of reopening. Subsection (a) of section 139500 states, in
pertinent part, as follows:

Any provider of services which has filed a required cost
report within the tine specified in regulations nmay obtain a
hearing with respect to such cost report by a Provider
Rei nbur senent Board . . . if --
(1) such provider --
(A) (i) is dissatisfied with a final determ nation of
t he organi zation serving as its fiscal internediary
pursuant to section 1395h of this title as to the
anount of total programreinbursenent due the provider
(2) the amount in controversy is $10,000 or nore, and
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(3) such.provider files a request for a hearing within 180
days after notice of the internediary's final determ nation
under paragraph (1)(A) (i)
42 U.S.C. § 139500(a)(1)=(3). The statute 559s not hi ng about
reopenings, which are distinct from appeals, were conceived of by the
Secretary as admnistrative tools, and are entirely creatures of

regul ation. 42 C.F. R §§ 405.1885-1889; gee Bi nahant on General

Hospital, 856 F. Supp. at 793; Albert Einstein Medical Center, 830 F.

Supp. at 851; Menorial Hospital, 779 F. Supp. at 1409. The district

court, therefore, correctly noted that Congress has not explicitly
spoken to the issue of PRRB jurisdiction in this context. JA 14; see

also HCA Health Services, 27 F.3d at 617-619 (same).

Second, the statute's grant of PRRB jurisdiction over an
internediary's “final determination . . . as to the anmount of total
program rei nbursenent due the provider"” cannot sensibly be read to
include final determnations of requests to reopen. The
intermediary's issuance of the NPRis its final determnation as to
t he anount of total reinbursenent due the provider. The denial of a
reopeni ng request is sinply a refusal to revisit that final
determnation, but is not the final determnation itself. See JA 20;

Al bert Einstein Medical Center, 830 F. Supp. at 849; Staten |sland

Hospital, 1992 W 675952, at *6 n.6 (JA 404) ("a decision by the
internmediary not to reopen is basically a decision not to disturb its

previ ous determ nation"); John Miuir Menorial Hospital, Inc., 457 F.

Supp. at 853 n.IO A reopening denial is thus "akin to a deci sion of
a judicial panel or en banc court to deny rehearing, and 'no one

supposes that that denial, as opposed to the panel opinion, is an
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appeal able action."' Binghanton General Hospital, 856 F. Supp. at 794

(quoting 1 CC Brotherhood of Loconotive Engineers, 482 U.S. 270, 280
(1987)).

Tellingly, plaintiffs repeatedly refer to section 139500(a)
as providing PRRB jurisdiction over "all 'final determ nations' of the
Internmediary,” Br. at 13, 20, or mall 'final determ nations' of
I nternedi ari es which affect total Medi care reimbursement," Br. at 7,
21. Both of these broad fornulations ignore the limting | anguage of
the statute, which provides for PRRB jurisdiction only where the
I nternmedi ary has reached a final determ nation "as to the anount of

rei mbursement due." 42 U.S.C. § 139500(a) (1) (A)(i). The
statutory | anguage therefore sinply does not enconpass all
intermediary resolutions that happen to be last in tine. See, e.q.

’

Saline Coorm Hospital v. Secretary of Health and Hunman Servi ces, 744

F.2d 517, 519-20 (6th Cr. 1984) (internediary's refusal to allow
unti nely anendnment to cost report does not constitute final
determ nation subject to review).

Third, the Secretary's construction of this statute is in
keeping with the Suprene Court's decisions, in a variety of
administrative contexts, limting jurisdiction over appeals of

reopening denials. See, e.q., 1CC v. Brotherhood of Loconvotive

Engi neers, 482 U S. 270, 278-84 (1987) (1cc's denial of reopening
request based on material errors in original agency decision is not

reviewable); Califano v. Sanders, 430 U.S. 99, 108 (1977) (no

requi rement under Social Security Act of judicial review of agency

refusal to reopen benefit claims); see also Friends of Keeseville,
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Inc. v. FERC, 859 F.2d 230, 237 n.16 (D.C. Cr. 1988) ("{a]lthough

Loconoti ve Engineers involved another agency([,] the principle

announced_ appears t0 be one of general applicability").

Plaintiffs argue that the Secretary's construction of
subsection 139500(a) i s incorrect because the PRMIlists a nunber of
deci sions that are not specifically nentioned in subsection 139500(a)
but are nonet hel ess considered by the Secretary to be appeal able. See
PRM § 2926.6(B) (JA 275). As such, plaintiffs conclude, a reopening
deni al nust be appeal able as well. Br. at 16. Unli ke a reopening
denial, however, the decisions listed in the PRMdirectly affect
“final determination{s] . . . as to the anount of total program
rei mbursement due the provider." 42 U.S.C. § 139500(a) (1) (&) (1).

Noti ces of paynent rates or provider status, and decisions regarding
requests for exceptions, see PRM § 2926.6(B)(5)-(7), are all necessary
to a determnation in the first instance of a provider's

rei mbur senent. A reopeni ng request, on the other hand, is an attenpt
to reexamne that original determnation, and as such does not adjudge
the total program reinbursement due. That is why the Secretary, |ater
in the sane cited section, provides that "a refusal by the
internmediary to grant a reopening requested by the provider is not
appealable to the Board." Id. § 2926.6(B)(4).

No nore persuasive is plaintiffs' claimthat an
intermedi ary' s reopeni ng deci sion nust be reviewabl e by the PRRB
because an internediary could sinply refuse to correct a grossly wong
or patently unfair error -- the "simple hypothetical" cited involves a

previously unnoticed accounting error costing a provider mllions of
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dollars -- and the provider would have no recourse. Br. at 18. As an
initial mtter, of course, Congress has given such a provider

recourse, by way of direct appeal under subsection 139500(a) (1) (A) (i).
That recourse sinply has a deadline of 180 days by which providers
nmust scrutinize their cost reports and ensure that no flagrant errors
have occurred. Presumably, to use plaintiffs' exanple, it will not

t ake providers 180 days to realize that they have been rei nbursed

$50, 000 i nstead of $5,000,000. That the Secretary has on her own

est abl i shed yet another possible corrective -- the reopening
procedures -- does not entitle providers to reopening relief beyond

that granted by regulation. See Albert Einstein Medical Center, 830

F. Supp. at 851 ("reopening is entirely a product of the Secretary's
regulations . . . the Secretary is not statutorily required to open

any portion of an NPR') (enphasis in original); Mnorial Hospital, 779

F. Supp. at 1409 ("plaintiff's 'rights' in the reopening process are
defined by the agency's regul ati ons and not by Congressi onal
directive").

Furthernore, in light of Congress' decision that review of
reopening denials is not required, the Secretary's limting of the
PRRB's jurisdiction over such denials sinply "reflects the judgnent
that the providers' ability to add clains to cost reports must end at

some point. The issuance of the NPR was sel ected as that point."

University of Mchigan Hospitals, 609 F. Supp. at 762. | ndeed,
"reopeni ngs of adm nistrative proceedings are di sfavored" as a general
matter, "due to a strong public policy in bringing litigation to an

end."  Binghanton General Hospital, 856 F. Supp. at 798, see generally
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INS v. Abudu, 485 U S 94, 107-08 (1988) (notions to reopen

deportation proceedings disfavored). The appealability rule's
furtherance of that public policy could, as occurs with nmany
procedural rules and deadlines, cause hardship in individual cases,
although plaintiffs here -- who could have raised on an appeal of
right to the PRRB the argunent they raised by a reopening notion --
are ill-suited to claim such hardship. But the fact remains that the
| arger systemc equities are furthered by uniform application of the

rule. See, e.g., McNeil v. United States, 113 S. C. 1980, 1984

(1993) (uphol ding dismssal of pro se FTCA action for failure to
exhaust admnistrative renedies: "The interest in orderly
adm nistration of this body of litigation is best served by adherence
to the straight-forward statutory command").

Just as the plaintiffs' reliance on subsection 1395c0(a) i s
m splaced, so too is their reliance on subsection 139500(g). See Br.
at 19-21. That subsection forecloses PRRB review of two categories of
decisions: an internediary's decision that itens listed in section
1395y are not reinbursable, and "determ nations and other decisions
described in section 1395ww(d) (7)." Plaintiffs argue that because
Congress did not also specify that reopening denials are
nonr evi ewabl e, Congress nust have intended for the PRRB to review
them Congress could not, however, have expressly precluded sonething
that did not yet exist, i.e., reopening-related appeals to the PRRB
The statutory appeal provisions do not contenplate review of reopening
deci si ons because the reopening procedures were voluntarily created by

the Secretary and only nade applicable to the PRRB by regul ation after
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Congress created that body. By contrast, the exenptions from appeal
enunerated in section 139500(g) provide that reinbursenment decisions
appl yi ng express statutorv directives for non-paynent of certain costs
are not subject to appeal. Wiatever else nay be said of subsection
139500(g) 's relevance, it hardly supplies the "direct" and "precise"
evi dence of Congressional intent that Chevron requires to render the

Secretary's statutory interpretation unreasonable. See Chevron, 467

U S. at 842-44.

The one case cited by plaintiffs construing subsection

139500(g) fares no better. See Board of Trustees of Knox County

(Indiana) Hospital v. Sullivan, 965 ¥.2d 558 (7th Gr. 1992), cert.

denied, 113 S. . 1043 (1993) (cited in Br. at 20-21). The district
court rightly found this case inapt because it did not address the
jurisdiction of the Board to review the internedi ary's deci si ons under
subsecti on 139500(a), and because the determ nation at issue there --
the intermediary's refusal, pursuant to the Secretary's regulations,
to designate a hospital as a rural referral center, see 965 F.2d at
559-60 -- was "an integral step in establishing 'the anount of paynent
under subsection (b) or (d) of section 1395ww.' 42 U S.C. §
139500(a) (1) (A) (ii). A denial of a notion to reopen is not such a
determ nation." JA 28 n.10

Finally, this Court should reject the reasoning of the snall
mnority of decisions -- one circuit court and two district courts --
hol ding that the PRRB enjoys jurisdiction to review an internediary's

denial of a notion to reopen. See State of Oreqon v. Bowen, 854 F.2d

346 (9th Cr. 1988); Kootenai Hosp. Dist. v. Bowen, 650 F. Supp. 1513
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(N.D. Cal. 1987); Mary | nogene Bassett Hospital V. Bowen, Medicaid and

Medi care Guide (CCH) § 38,408 (N.D.N. Y. 1989) (JA 323). O these,

only State of Oreqon actually considers the statutory PRRB appel |l ate

revi ew provision, subsection 139500(a) (1), and that consideration is
bare indeed. The entirety of the Ninth Crcuit's statutory analysis
is contained in five sentences, see 854 F,2d at 349, which include no
consideration of the difference between an initial reinbursenent
determ nati on and a subsequent deci sion about whether to reopen that
determ nati on, nor any exam nation of reopening in other contexts.

State of Oregon is thus far |ess reasoned and thorough than the

deci si on bel ow or Judge Sand's opinion in Binahanton General Hospital,

and sinply does not nerit follow ng.

State of Oregon also erred in citing section

1395x(v) (1) (A) (ii), Which states that the Secretary's regul ations
shoul d "provide for the making of suitable retroactive corrective
adjustments where . . . reinbursenent produced by the nethods of
determ ning costs proves to be either inadequate or excessive." 854
F.2d at 349. Considering this to be the grant of statutory authority
for reopening procedures, the Ninth Grcuit noted that "nothing in the
pl ai n 1 anguage of the nandate indicates unreviewability." Id. That
concl usi on has been overtaken by subsequent decisions of the Suprene
Court:

This argunent, however, m sconstrues the function of §

1395x%(v) (1) (A) (ii) within the Medicare statute. As the

Suprenme Court has nade clear since the Nnth Crcuit's

decisions in State of Oregon and Regents, this provision

does not authorize reopening procedures; rather it

aut hori zes a year-end book-bal ancing to bring interim

estimated Medi care rei nbursenent paynents into line with the
actual amount of reinbursenent to which a provider is
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entitled at the end of the fiscal year. See Good Sanmaritan
Hospital v. Shalala, us ___, 113 S . 2151, 2157-60,
124 L. Ed. 2d 368 (1993); Bowen V. GCeorgetown University
Hospital, 488 U S 204, 209-13, 109 S. . 468, 472-74, 102
L. BEd. 2d 493 (1988); M. D ablo Hsp. v. Shalala, 3 r.3d4
1226, 1231 (9th Cir. 1992) ("to the extent that our opinion
Iin Resents conflicts with Good Sanmaritan, we recogni ze that
the decision in _Regents has been overruled"). Accordingly,
plaintiffs' reliance on this section of the Medicare statute
IS basel ess.

Bi nghant on General Hospital, 856 F. Supp. at 795-96.

The Secretary's construction of the statutory PRRB
reviewabi ity provision as not mandating revi ew of reopening denials
best conmports with the statute's plain | anguage. It is at the least a
reasonabl e, permssible interpretation that should be upheld, given
the deference due agencies' constructions of their own statutory

schenes. see Wil v. Retirenent Plan Adm nistrative Commttee, 933

F.2d4 106, 107-08 (2d Gr. 1991).

C. The PRRB Properly Construed Its Om Regul ations To Bar Review O
Enpire's Decisions Not To Reopen Plaintiffs' Cost Reports

After finding that the Medicare statute did not conpel PRRB
review of Enpire's reopening denials, the district court exam ned the
Secretary's reopening regul ations prohibiting PRRB jurisdiction and
found them valid and properly applied by the PRRB in this case. JA
31-35. This decision was correct and should be affirmed in that the
rel evant regul ations are consistent with the Medicare statute and were
correctly invoked here.

The Secretary's reopening regulations provide that an
internmediary's determnation nmay be reopened by the internmediary or on
the motion of the provider, within three years of receipt of an NPR

with respect to the amount of reinbursenent authorized in the NPR 42
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C.F.R § 405,1885(a). The internediary nmay reopen a determnation if
"new and material evidence has been submtted,” a "clear and obvi ous
error was made," or the internediary's "determination is found to be
i nconsistent with the law, regul ations and rulings, or general
i nstructions."” PRM § 2931.2 (JA 280). A reopening also may be
instituted upon HCFA's notification that the earlier decision by the
intermediary was inconsistent with vthe applicable | aw, regulations,
or general instructions issued by [HCFA]." 42 CF.R § 405.1885(b).

The Secretary's regul ations specifically provide that
"jurisdiction to reopen a determnation or decision rests exclusively.
with that admnistrative body that rendered the |ast determ nation or
decision." Id. § 405.1885(c) (enphasis added). Although the
regul ati ons provide for an appeal to the PRRB of any amended NPR
issued as the result of a reopening, they do not provide for appeal of
a denial of a reopening request. See Id. § 405.1889. More definitive
still, the PRM interpreting these regul ations, provides unequivocally
that "fajrefusal by the intermediary to grant a reopeni ng requested
by the provider is not appeal able to the Board, pursuant to 42 CFR §
405.1885(c)." PRM § 2926.6(B)(4) (JA 275-A); see also PRM § 2932.1
(JA 285) ("a provider has no right to a hearing on a finding by an
intermediary or hearing officer that a reopening or correction of a
determ nation or decision is not warranted").

1. The Regul ations Are Valid

These regul ations are perfectly consistent with subsection

139500(a), given that statute's limting of PRRB jurisdiction to final

determ nations regarding total program reinbursenment. As the district
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court put it:

Si nce reopening denials are not expressly appeal abl e under
the statute, the Secretary's decision not to allow their
review does not upset the Congressional schene. Mor eover,
absent the Secretary's reopening provisions, plaintiffs
woul d have no statutory recourse whatsoever for pursuing the
relief they seek in this case. The Secretary's decision not
to allow review of decisions not to reopen does not usurp
any right granted to plaintiffs by the Medicare statute.

JA 21-22; _accord Albert Einstein Medical Center, 830 F. Supp. at 851

(Secretary not statutorily required to reopen since reopening created

by Secretary); Menorial Hospital, 779 F. Supp. at 1409 (sane).

Perhaps nore inportant, the Secretary's rule is also the
best guarantor of subsection 13950o0(a) (3)'s deadline of 180 days by
which to appeal a final determ nation of programreinbursenent to the
PRRB. Had the Secretary regul ated otherwi se and permtted PRRB revi ew
of reopening refusals, reopening would becone effectively
I ndi stinguishable fromthe appellate review provided for by statute,
except with a three-year statute of Iimtation instead of a 180-day
one. As one court has aptly observed, "a provider could keep an
entire cost report open indefinitely by successfully appealing one
item awaiting a revised NPR, appealing another item and so on."

Al bert Einstein Medical Center, 830 F. Supp. at 851 (citation

omtted). I ndeed, this danger has been nagnified by the Suprene

Court's decision in Bethesda Hospital Association v. Bowen, 485 U S

399, 404-05 (1988), where the Court held that providers may raise
I ssues on appeal before the PRRB that were not raised before the
i ntermediary. See JA 26 n.8.
Accordingly, wvirtually every court to consider plaintiffs'
argunent that the PRRB has jurisdiction over reopening denials has
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rejected it largely because it would eviscerate the appeal s provision

of section 139500(a)(3). Bi nghant on General Hospital, 856 F. Supp. at

795; Staten Island Hospital, 1992 W. 675952, at %% & n.6; John Miir

Mem  Hosp., 457 F. Supp. at 853-54 & n.10 & 11; see also HCA Health

Services, 27 F.3d at 620-21 (even when internediary reopens cost

reports as to some issues, allow ng appeal of itens not reopened would
undermne 180-day deadline). The Suprenme Court has for this sane
reason rejected judicial review of admnistrative denials of petitions
to reopen individual clainms for social security benefits:

[A]ln interpretation that would allow a cl ai mant | udi ci al
review sinply by filing -- and being denied -- a petition to
reopen his claimwould frustrate the congressional purpose,
plainly evidenced in § 205(g), to inpose a 60-day |imtation
upon judicial review of the Secretary's final decision on
the initial claim for benefits.

Califano, 430 U. S. at 108.

Plaintiffs offer two responses, neither persuasive, to the
district court's conclusion that an alternate regul atory schene woul d
underm ne both the 180-day deadline and cost report finality. They
first argue that the Secretary can join providers in availing herself
of reopening: "There iS another side to the 'reopening coin.' A
reopeni ng al so gives the Internediary an additional opportunity to
overturn its prior determnation that the cost report is final." Br.
at 25-26 & n.8. That both sides may seek and obtain reopenings from
the internediary does not, of course, speak to the appealability of
the intermediary's denial of reopening.

Plaintiffs, in this connection, rely on "the broad spirit

of" the Suprenme Court's decision in Bethesda Hospital Association, Br.

at 26, suggesting that that decision's holding that reinbursemnent
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itenms not raised before the internediary nmay be consi dered on appeal
by the PRRB has rel evance to the question of the PRRB's jurisdiction
over reopening denials. See 485 U.S. at 403-08. That contention
when made nore explicitly elsewhere, has been rejected because the

Court in Bethesda Hospital Association did not address the neaning of

"final determ nation" or exam ne reopenings, but rather construed the

term "dissatisfied" as used in 139500(a) (1) (A)(i). See Bi nghanton

CGeneral Hospital, 856 F. Supp. at 794; Albert Einstein Medical Center,

830 F. Supp. at 849-50; _Menorial Hospital, 779 F. Supp. at 1408-09.

Thus, the Suprene Court's decision involved *"the scope of the Board's

revi ew power once it has already obtained jurisdiction over an

internediary's decision,™ and as such is inapt here. Bi nghanton, 856

F. Supp. at 794 (enphasis in original).

Plaintiffs' next response to the district court's concern
over the need for finality is equally msplaced. Plaintiffs claim
there is no unfairness in allowi ng thema "bite at the apple" at PRRB
review of a reopening denial. Br. at 27. As noted supra at 21,
however, the Secretary's nmandate does not include the search for
fairness at the expense of clear Congressional dictates. Plaintiffs'
prof essed shortage of bites at the apple, noreover, is of their own
making -- they could have appealed their cost reports wthin 180 days,
but declined to do so. Their failure to avail thenselves of their

statutory renedy hardly entitles themto engraft a separate regul atory

remedy onto the admnistrative process.
Aside fromcontesting the district court's holding that the

Secretary's regul ati ons best safeguard the statutory 180~day appell ate
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time limt, plaintiffs raise additional, but still unpersuasive,
chall enges to the Secretary's non-reviewrule. Plaintiffs argue that
the district court failed to identify a statutory basis for the
reopening regul ations. Br. at 22-25. As the district court noted,

t hough, plaintiff's entire attenpt to recover renovation costs woul d
be wi thout foundation were the Secretary's reopening regul ations
struck down, see JA 25 n.7;, perhaps nore to the point, much of their
suit and this appeal would be nbot were they to prevail. . Thus,
notw t hstanding plaintiffs' belief that "[they) would be better
served" were the regulations struck down, see Br. at 23 n.6, this
litigation sinply does not provide thema vehicle for achieving that
result. In any event, even were a party able to invoke this court's
appel late jurisdiction for purposes of denpbnstrating that its appeal
is actually moot, plaintiffs err in suggesting that the reopening
regulations are wthout statutory basis. As the D.C. Crcuit found,
"we confortably | ocate the Secretary's power to promnul gate the
reopeni ng regul ations in her general rul enmaking authority under 42

U S C s§§ 1302 & 1395hh." HCA Health Services, 27 F.3d at 618; see

also Califano, 430 U S. at 108.

Plaintiffs' final challenge to the validity of the reopening
regul ati ons concerns the supposed dangers of confining reopening
review to the intermediary. According to plaintiffs, this Court nust
find that the PRRB and thus courts can review internedi aries'
reopening decisions, because the hospitals would benefit from such

revi ew.

Medi care rei nbursenment to a hospital is too inportant, and
gover nnent al budget pressures are too great, for the
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Internediary to be on the honor system . . . In a tinme of
extreme financial pressures being placed upon hospitals by
proposed changes in Medicare funding, it is critically

i nportant that hospitals have the opportunity for inpartial
PRRB and court review. This is all the Hospitals are

seeki ng.

Br. at 28-29.

Thi s unabashed invitation to judicial policy-mking should
be declined, especially where, as here, plaintiffs had avail able but
did not utilize an avenue of PRRB and judicial review Congress, not
this court, is charged with the duty to |legislate the degree to which
plaintiffs may relieve "extrene financial pressures” by taking appeals
of reopening denials, and the Secretary is charged with inplenenting

Congress's wll. See, e.qg., Johnson v. United States, 788 F.2d4 845,

854 (2d Gr. 1986) ("policy considerations" are "properly addressed to
Congress, not to this court"). Unl ess the Secretary's actions in this
regard are arbitrary or capricious, abuse discretion, or violate |aw,
this Court must uphold them  The degree to which plaintiffs wi sh the
law to be otherwise is of no consequence. As the Suprene Court has
said of restricted review under the Social Security Act:

Congress' determnation so to limit judicial review to the

ori gi nal decision denying benefits is a policy choice

obviously designed to forestall repetitive or bel ated

litigation of stale eligibility claims. Qur duty, of

course, is to respect that choice.

Califano 430 U.S. at 108.

Along the same lines, plaintiffs invoke the general
presunption in favor of judicial review of admnistrative action. Br.

at 29-30. State of Oreqon and Koot enai Hospital District were

simlarly notivated. See State of Oegon, 854 r.2d at 350; Koot enai

Hospital District, 650 F. Supp. at 1520. Wthout judicial review,
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plaintiffs and these decisions claim internmediaries -- who are, after
all, private contractors with the Secretary -- could run anok. 1I4.
But "the fact that the denial of reopening was nade by a private
entity (Enpire) does not nean per se that judicial or admnistrative

review is required." Binghanmton, 856 F. Supp. at 798 (citing

Schwei cker v. Mdure, 456 U S. 188 (1982)); see also University of

M chigan Hospitals, 609 F. Supp. at 762. In this area, the

presunption of judicial review of agency action is trunped by
Congress's specific restriction of judicial review under the Mdicare
statute, and in particular its limtation that only “final
determination{s] . . . as to the anount of total program

rei mbursenents” are reviewable by the PRRB. 42 U S.C §

139500(a) (1) (A) (i). "In adopting the Medicare Act, Congress inposed
strict limts on judicial review of provider medicare rei nbursenent

clainms." St. Joseph's Hospital of Kansas city v. Heckler, 786 F.2d

848, 852 (8th Cir. 1986).
2. The Regul ations Were Correctly Applied
G ven their faithfulness to the PRRB review statute, the
Secretary's regulations are perm ssible and warrant deference. They
were, noreover, correctly applied in this case, as the district court
found. JA 23-24. The Ninth Grcuit, again, erred in concluding to

the contrary. In State of Oregon, the court held that the PRRB

m sappl i es section 405.1885(c) by declining jurisdiction over
intermediaries' reopening denials, in that "there is a difference
bet ween havi ng the discretion to decide an issue, and all ow ng review

of an admnistrative body's exercise of its discretion.” 854 F.2d at
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349. The district court properly rejected this clainmed distinction.
As the court below noted, "the Board's reversal of an internediary's
denial would be, essentially, an order reopening the decision -- an
action the regulation jurisdictionally reserves to the internediary."”
JA 34-35. Thus the Secretary's interpretation of section 405.1885(c)

is perfectly reasonable. Moreover, State of Oregon takes no account

of section 405.1889's provision for PRRB revi ew of reopened cost
reports and its correspondi ng | ack of provision for PRRB revi ew of
refusals to reopen. "This oversight enervates the NNnth Grcuit's
conclusion that 'the Board has not been disqualified from deciding
whet her the fiscal internediary abused its discretion by refusing to

reopen the determnation.'" Menorial Hospital, 779 F. Supp. at 1409

n.7 (quoting State of Oreqon, 854 F.2d at 349).
k %X k % % k k %

Utinately, plaintiffs are unable to show that the
Secretary's regulations were not followed in this case or are unworthy
of the deference usually given to an agency's rul emaki ng. The same is
true for the plaintiffs' claimthat the Secretary has m sconstrued the
Medicare Act. As the district court concluded:

Plaintiffs, for whatever reason, did not appeal their NPR's
to the Board within 180 days of their issuance by Enpire.
However, the record does not indicate that plaintiffs could
not have raised the instant clained TEFRA adj ustnments on any
such appeal. The reopening process is not a substitute for
the statutory appeal process, nor is it, in the strictest
sense, a Treview process.
JA 30. Plaintiffs should not be allowed to circunvent the statutory
appeal s schene through attacks on the Secretary's construction of

reopening jurisdiction. The district court's decision finding that

32



the Secretary properly declined jurisdiction over reopening denials
should be affirmed.
PO NT 11

THI'S COURT LACKS JURI SDI CTI ON TO REVIEW EMPI RE' S
DENIALS OF PLAI NTI FFS' MOTI ONS TO REOPEN

A Enpire's Refusals To Reopen Plaintiffs' Reinbursenent
Determ nati ons Are Not Reviewable By This Court

Devoting much attention to the substantive question of
whet her Enpire erred in refusing to apply the TEFRA adjustnent to
their cost reports, plaintiffs urge this court to hold that Enpire
shoul d have granted their reopening notions and rei nbursed them for
outlays associated with their capital inprovements. See Br. at 35-50.
Plaintiffs ignore, however, the threshold question of whether this
Court has jurisdiction to review Enpire's reopening decisions. In
fact, this Court's limted jurisdiction permts review only of the
PRRB's decision that it |acked jurisdiction to consider the reopening
rulings. Were this Court to find that the PRRB shoul d have revi ened
the reopening decisions, it should remand this matter to the PRRB to
address the substantive TEFRA issue in the first instance. Shoul d
this Court reach the nmerits of that issue, it should reject
plaintiffs* claimthat they are entitled to a TEFRA adj ustnent.

"Under the Medicare statute, the sole route for a provider
to obtain judicial review of disputed reinbursenent clainms is found in

§ 139500(f) (1)." Binghanton General Hospital, 856 F. Supp. at 793

see alsa St. Joseph's Hospital, 786 F.2d at 850.2 That subsection

2 The district court al so considered whether jurisdiction over
the merits of Enpire's reopening decisions mght lie under 28 U S.C
§§ 1331 and 1361, and properly concluded that the fornmer was
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provi des:

Providers shall have the right to obtain judicial review of

any final decision of the Board . . . by a civil action
commenced within 60 days of the date on which notice of any
final decision . . . is received.

There is no jurisdiction to review decisions of the Board beyond the
specific confines of section 139500(f) (1), for "the exercise of

federal jurisdiction is circunscribed bv, and limted to, whatever

jurisdiction exists under the specific Medicare provisions." Athens

Comunity Hospital, Inc. v. Schweiker, 686 F.2d 989, 993 (D.C. Gr.

1982) (enphasis added); see also St. Joseph's Hospital, 786 Fr.2d at

850; Saline Community Hospital, 744 ¥.2d at 519 (holding that court

could not review nerits of internediary's reopening decision: "our
reviewis limted to the jurisdictional grant in § 139500(f) of the
Medi care Act").

As this Court may review only *"the final decision of the
Board" that plaintiffs have appealed, 42 U S.C § 139500(f)(1), the
Court is confined to reviewing the only final decision reached by the
PRRB below -- that it |lacked jurisdiction to consider Enpire's
reopening decisions. Because the PRRB did not reach the nerits of
plaintiffs' reopening clains, subsection 1395c0(f) (1) |ikew se

prevents this Court from doing so. As the court held in Binghanton

CGeneral  Hospital, the "PRRB's decision that it lacks jurisdiction is a

I napposi te because Congress has specifically elimnated general
federal question jurisdiction over Medicare clainms, see JA 37-38 (and
cases cited therein), while the latter was equally unavailing because

the preconditions of mandanus jurisdiction -- particularly the
requi renment that the defendant owe a duty to the plaintiffs -- were
not net, see JA 38-42 (and cases cited therein). Plaintiffs do not

contest these holdings on appeal.
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‘final decision of the Board" which triggers the right to judicial
revi ew. This Court's jurisdiction is limted, however, to a review of
whether the PRRB erred in determning that it lacked jurisdiction @

856 F. Supp. at 793 (citations omtted); accord Saline Comunity

Hospital, 744 F.2d at 520; Marv | nbsene Bassett Hospital v. Shal al a,

86 CV 1287 (N.D.N.Y. February 17, 1995) (JA 328, 344); Albert Einstein

Medi cal Center, 830 F. Supp. at 852; Staten Island Hospital, 1992 W

675952, at *6 (JA 402-03); Kootenai Hospital District, 650 F. Supp. at

1517. Section 139500(f) (1) thus bars this Court from going beyond the
scope of the PRRB's deci sion below and reaching the nerits of
plaintiffs' reopening clainmns.

Al t hough plaintiffs nowhere specify the provision of |aw
enabling this Court to reach the nerits of Enpire's reopening
decisions, or explain why the district court erred in finding a | ack
of federal jurisdiction authorizing such a step, they nonethel ess
mai ntain that this Court should sinply decide the question because a
remand to the PRRB would be futile. Br. at 30-31. But ot her
rational es discussed in the case law plaintiffs cite regarding
exhaustion of adm nistrative renmedi es counsel in favor of renmand:
plaintiffs' TEFRA clains are not collateral to their benefit clains
but essential to them and plaintiffs would suffer no denonstrable
harmif they made their argunents first to the PRRB before proceeding
to the district court or this Court. gSee, e.qg.,_ Abbey v. Sullivan
978 F.2d 37, 44-45 (2d Cr. 1992) (cited in Br. at 31).

Furthernore, the PRRB has an inportant function to perform

on remand: applying the Secretary's regulations to decide the fact-
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I ntensi ve question of whether Enpire abused its discretion in deciding
not to reopen, because Enpire overl ooked new evi dence or because of
some error in the original NPR requiring reopening. PRM § 2931.2 (JA

280); see State of Oeaon, 854 F.2d at 349-50 (discussing scope of

PRRB's abuse-of -discretion inquiry on remand). Wthout such PRRB
review for abuse of discretion, this Court will decide the bare |egal
guestion of whether the TEFRA adjustnent applies during the transition
period in the absence of a record as to that provision's applicability
to the plaintiffs' situations. Enpire and/or the PRRB shoul d be
allowed to develop such a record, and apply agency expertise to the
question, before this Court is called upon to rule. See, e.q.,

Quitard v. United States Secretary of the Navy, 967 F.2d 737, 740 (24

Cir. 1992) (agency should beallowed fact-finding opportunity before
judicial review) (citing Schlesinger v. Councilmn, 420 U S. 738, 756-

57 (1975) ) .

In the final analysis, though, the exhaustion doctrine upon
which plaintiffs rely is sinply inapt where Congress has, as in
subsection 139500(f) (1), specifically circunscribed federal
jurisdiction. That [imted jurisdiction explains why -- tellingly --
none of the three courts that have held that the PRRB had jurisdiction
to review the internediary's reopening denials went on to decide the
merits of the reopening question; all remanded the issue back to the

PRRB. See State of Oreqon, 854 F.2d at 350-51; Mary | nogene Bassett

Hospital, 86 CV 1287, slip op. at 18-19 (JA 344-45); Kootenai Hospital

District 650 F. Supp. at 1520-21. In this case, as well, the Court

should, if it concludes that the PRRB erred in not exercising
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jurisdiction over Enpire's reopening decisions, remand the case to the
PRRB.
B. If Reviewable, Enpire's Reopeni ng Decisions Should Stand

Should this Court choose to reach the nerits of plaintiffs'
claimthat they are entitled to a reopening of Enpire's reinbursenent
det erm nati ons, It should find that Enpire correctly disallowed the
reopening requests. Plaintiffs' reopening claimrests on the
proposition that subsection 1395ww(d) (1) (A), which fixes the anount of
rei moursenent during the transition period between TEFRA and PPS,

i ncorporates subsection 1395ww(b) (4) (A), the previously-enacted TEFRA
adj ustnent al |l owi ng rei nbursenent exceptions for "extraordi nary

ci rcunst ances. " Thi s argunent centers on subsection

1395ww(d) (1) (A) 's reference to the definition of "target amount" in
subsection 1395ww(b) (3) (A).

The plain statutory |anguage confirnms, however, that
subsection 1395ww(d) (1) (A) does not incorporate subsection (b)(4)(A
(the TEFRA adjustnent), nor does subsection (b)(3)(A) -- which is
specifically incorporated in the PPS statute -- nake any reference to
subsection (b)(4)(A). Mreover, any statutory anbiguity is of no aid
to plaintiffs since the Secretary's interpretation of the statute as
barring a TEFRA adjustnent is a permssible reading and thus entitled
to judicial deference. As such, with a solitary exception, all
circuit courts to have considered plaintiffs' argunent have rejected

it. See Hi | | sborough County Hospital Authority v. Shalala, 49 F.3d

1516, 1517 (11th Cr.), cert. denied, 116 S. . 335 (1995); Epi scopal

Hospital v. Shalala, 994 r.2d 879, 883-84 (D.C. Gr. 1993), cert.
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denied, 114 S. . 876 (1994); Sacred Heart Medical Center V.

Sul i van 958 F.2d 537, 540, 545-50 (3d Cr. 1992); but see Community

Hospital of Chandler, Inc. v. Sullivan, 963 F.2d 1206, 1211-14 (9th

Cir. 1992) .3
1. The Statutory Provisions
The HSP portion of provider reinbursenent during the
transition period is defined by subsection 1395ww(d) (1) (A) (i) (I) as:

the target percentage (as defined in subparagraph (C) of
the hospital's target anount for the cost reporting period
(as defined in subsection (b)(3)(A) of this section, but
determ ned w thout the application of subsection (a) of this
section).

42 U.S.C. § 1395ww(d) (1) (A) {i)(l). Subsection (b)(3)(A), in turn,

provi des:

Except as provided in subparagraphs (C, (D), and (E), for
purposes of this subsection, the term "target anount” neans,
with respect to a hospital for a particular 12-month cost
reporting period

(i) in the case of the first such reporting period for
whi ch this subsection is in effect, the allowable costs of
inpatient hospital services (as defined in subsection (a)(4)
of this section) recogni zed under this subchapter for such
hospital for the preceding 12-month cost reporting period.

42 U.S.C. § 1395ww(b) (3) ().

3 Al though sone district courts have accepted the argunent
plaintiffs nmake here, those decisions have been either vacated,
reversed, or overruled by the courts of appeals controlling those
districts. See, e.d., The Methodist Hospital v. Sullivan, 1991 W
263110 (D.D.C. 1991) (JA 415), overruled by Episcopal Hospital, 994 F.2d
879; Newport Hospital and Ctimic, Inc. v. Sullivan, 1990 wr 179953
(D.D.C. 1990) (JA 370), overruled by Episcopal Hospital, 994 F.2d 879;
Geenville Hosp. System v. Bowen, Medicare & Medicaid GQuide (CCH {
35,880 (D.S.C. 1986), vacated, CCH g 36,072 (D. S.C. 1986); Redbud Hosp.
Dist. v. Heckler, CCH q 34,085 (N.D. Cal. 1984), vacated, 473 U S. 1308
(1985). Accordingly, those decisions -- upon which plaintiffs rely, Br.
at 39 -- are neither persuasive nor reliable authorities in support of
Plaintiffs' argunent .

38



TEFRA al so provided for an "exenption from or an exception
and adjustment to, "™ the nmethod of cal culating the target anmount as
described in subsection (b)(3)(A -- the so-called "TEFRA adjustnent”
of subsection (b)(4)(A):

The Secretary shall provide for an exenption from or an
exception and adjustnent to, the nethod under this
subsection for determ ning anount of paynent to a hospital
where events beyond the hospital's control or extraordinary
ci rcunst ances, I ncl udi ng changes in the case mx of such a
hospital, <create a distortion in the increase in costs for a
cost reporting period (including any distortion in the costs
for the base period agai nst which such increase is

measur ed) .

42 U S.C § 1395ww(b)(4)(A). It is this last provision, the TEFRA
adjustment, that plaintiffs erroneously contend has been incorporated

sub silentio into the PPS net hod of rei nbursenent.

2. The Text OF The Statute Supports Enpire's Decisions
The plaintiffs correctly begin by acknow edgi ng that, as the
Supreme Court has held, "the starting point in interpreting a statute
is its language, for 'if the intent of Congress is clear, that is the

end of the matter." Good Sanmaritan Hospital v. Shalala, 113 S. C

2151, 2157 (1993) (quoting Chevron, 467 US. at 842). See Br. at 36.

As this Court has noted, "the court, as well as the agency, nust give
effect to the unanbi guously expressed intent of Congress."™ Ahmetovic

V. INS, 62 F¥.3d 48, 51 (2d Gr. 1995) (quoting Chevron, 467 U S. at

842) . In this case, there are three clear indications within the
pl ain | anguage of the statute that the PPS system does not incorporate
the TEFRA adjustnent.

First, subsection (d)(l1)(A)(i)(l) expressly incorporates

subsection (b)(3)(A) inits definition of the HSP rei nbursenent
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portion, but does not |ikew se incorporate subsection (b)(4)(A). This
omssion -- as contrasted with the intentional inclusion of a separate
subsection -- indicates that Congress knew how to incorporate TEFRA
provisions into the new PPS statutory schene when it so intended.
"Certainly, the fact that Congress clearly incorporated subsection

(b) (3) (), while never referring to subsection (b)(4)(a), suggests

t hat when Congress intended to incorporate a TEFRA provision into PPS,
it did so expressly and that it did not intend to incorporate the

provision at issue here." Episcopal Hospital, 994 Fr.2d at 883; accord

Sacred Heart Medical Center, 958 F.2d at 545, 549 ("this omission is

significant, because if Congress had intended to retain the
"extraordinary circunstances' provision, it would have so indicated").

Second, the specific TEFRA provision that is incorporated

into the PPS system -- subsection (b)(3)(A) -- also nmakes no nention
of the TEFRA adjustnent. On its face, that subsection's definition of
"target anounts" does not incorporate or include subsection (b)(4)(A,
which established the TEFRA adjustnment. Rather, by its own ternmns,
subsection (b)(4)(A) is an "exenption from or an exception and
adjustnent to, " the definition of "target anmount" in subsection
(b)(3)(A). Mreover, subsection (b)(3)(A) does specifically

I ncorporate other exceptions to the target anmount -- in particular
"subparagraphs (C, (D), and (E)" of subsection (b)(3). 42 U.S.C. §
1395ww (b) (3) (A). Again, Congress knew how to specifically incorporate
exceptions to the provision calculating the target anount, and while
it did incorporate certain other exceptions, it did not incorporate

the TEFRA adjustment. Congress' judgnment in this regard is entitled
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to deference. See, e.q., NLRB v. Bildisco and Bildisco, Inc., 465

U.S. 513, 522-23 (1984) ("obviously, Congress knew how to draft an

exclusion for collective-bargaining agreenents when it wanted to; its

failure to do so in this instance indicates" that no such excl usion

exists); Securities Industry Association Vv. Board of Governors of the

Federal Reserve Svstem 716 F.2d 92, 96 (2d CGr. 1984) (Congress

inclusion of itemin one provision and exclusion of it el sewhere in
statute indicates item has been excluded).

Plaintiffs argue in this regard that the "Secretary cannot
cal culate the Target Anount w thout, where appropriate, providing for
an adj ust nent nmandat ed by subparagraph (b)(4)(A)," Br. at 37, but that
is sinmply not correct. Al that the internediaries have to do, and
have done, is conpute HSP target anmounts and forgo additiona
rei nbursenent based on cl ai nred "exceptional circunstances.”" As the

Sacred Heart Medical Center court comented:

[S]ection 1395ww(b) (3) (A) does not refer to section
1395ww(b) (4) (A), although it does refer to subparagraphs

(C)I (D) and (E) , which constitute exceptions fromthe
target anount set forth in (b)(3)(A). Thus by section
1395ww(b) (3) (A)'s own terns, there is no need to incorporate
section 1395ww(b) (4) (A) to ensure a proper calculation of a
hospital's target anount.

958 F.2d at 549
Moreover, just as subsection (b)(3)(A) makes no nention of
the TEFRA adjustnent, the TEFRA adj ustnment nakes no specific nention

of subsection (b)(3)(A). See Episcopal Hospital, 994 r.2d4 at 883

("nor does subsection (b)(4)(A) either define 'target anount' or
nodi fy the definition set forth in (b)(3)(A)"). As plaintiffs point

out, subsection (b)(4)(A) does refer to "the nethod under this
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subsection for determ ning anmount of paynent to a hospital."” Br. at
37. But the point is not whether the TEFRA adj ustnent provision
refers generally to other TEFRA sections, but how much the PPS
anendnents retai ned of the TEFRA system-- a question that can be
answered only by reference to PPS provisions, not the TEFRA | anguage
that predated them

Third, that the PPS statute contains its own set of
perm ssible adjustnents and exceptions, but not including an exenption
for "events beyond the hospital's control or extraordinary
circunmstances,” undercuts any contention that the drafters of the PPS
statute intended to retain the TEFRA adjustment. The exceptions set

out in the statute involve, inter alia, teaching hospitals, rura

hospitals, and hospitals serving |owincone patients. See 42 U S. C §
1395ww(d) (5) (A)-(H). Their existence confirnms that Congress

consi dered and enacted desirable PPS exceptions and woul d have
explicitly included the TEFRA adjustnent had it wanted to do so.

Hi | | sboroush county Hospital Authority, 49 F.3d at 1517 (explicit PPS

exenptions "eliminat{es] any need to incorporate § 1395ww(b) (4)(A)'s

exception"); Episcopal Hospital, 994 F.2d at 883; Sacred Heart Medi cal

Center, 958 F.2d at 545.

Plaintiffs' response to the list of PPS exceptions point is
beside the point. They argue that because the explicit PPS exceptions
are permssive while the TEFRA adjustnent is mandatory, and because
the TEFRA adjustnment would expire at the end of the transition period
while the PPS exceptions endure, the PPS exceptions and the TEFRA

adjustnent are not "redundant."™ Br. at 41. The issue, however, is
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not whether the two sets of exceptions are redundant. Rat her, the
Issue is whether Congress' specific inclusion of certain exceptions in
PPS, Wi thout including the TEFRA adjustnent, nmeans that the TEFRA

adj ust nent does not apply to PPS rei nbursenent. As set forth supra at
40-41, |ong-standing doctrines of statutory construction nmandate this
result.

In a strained construction of the statutory | anguage,
plaintiffs argue that "incorporation by negative inference" reveals
Congress's intent that the TEFRA adjustnent survive the enactnent of
the PPS system Br. at 42-43. In particular, plaintiffs contend that
because subsection (d)(l1)(A)(i)(l) provides that the PPS target anount
iIs to be "determned without the application of subsection (a) of this
section" -- but does not also say "wi thout the application of
subsection (b) (4)(A)" -- that Congress nust have neant to include
subsection (b)(4)(A wthin subsection (d)(I)(A)(i)(l) 's definition of
"target amount.” This argunent is neritless because subsections (a)
and (b)(4)(A) are so dissimlar. Subsection (a) nust be read in
conjunction wth subsection (b)(3)(A) -- which is incorporated
specifically in PPS -- because it defines "allowable costs," one of
the relevant ternms of the |latter subsection; as such, Congress was
required to explicitly exclude subsection (a) in order to ensure that
t hat subsection would not be considered under PPS. By contrast
subsection (b)(4)(A) does not define a relevant termcontained in
subsection (b)(3)(A); thus, Congress' decision not to specify the
excl usi on of subsection (b)(4)(A) is of no inport, for Congress had no

reason to make that specification.
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Plaintiffs' reliance on the single decision in their favor
Is no nore successful than their reliance on the statutory text. The
weaknesses and limtations of the Nnth Crcuit's decision in

community Hosnital of Chandler, Inc., see Br. at 38-39, are |egion.

The court based its ruling on the general "interface between
subsections § 1395ww subsections (b) and (d)," rather than the
specific text of subsections (d)(I)(A(i)(1), (b)(3)(A, and

(b) (4) (A). 963 F.2d at 1214 n.4 (quotation omtted). Nor did the
court consider subsections (d)(5) (A-(1) and the effect of those PPS

exceptions on the propriety of reading into PPS the TEFRA adj ust nent

as well. Mreover, the Nnth Grcuit relied upon two district court
cases -- also cited by plaintiffs -- that have since been reversed by
the D.C. Circuit. See supra at 37 n. 3. In addition, perhaps because

the issue was raised for the first tinme on appeal, the court
m st akenly understood that the Secretary did not argue that the TEFRA
provi sion was inapplicable to the PPS system 963 F.2d at 1213-14 &

n.4. Comunity Hospital of Chandler, Inc., in sum 1is worth no nore

precedential value here than it was given by the Eleventh and D. C
Circuits, which chose instead to followthe Third Grcuit's Sacred

Heart Medical Center decision in holding the TEFRA adj ustnent

i napplicable to PPS. gee Hillsboroush County Hospital Authority, 49

F.3d at 1517; Episcopal Hospital, 994 F.2d at 883-84.

Finally, plaintiffs rely on legislative history to argue for
the TEFRA adjustnent's continuation during the transition period. Br.
at 43-44. O course, courts "do not resort to legislative history to

cloud a statutory text that is clear,” as is the text here, even where
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that history has "contrary indications" to the statute. United States

v. Johnson, 14 F.3d 766, 771 (2d Gr.) (quoting Ratzlaf wv. United

States, 114 s.Ct. 655 (1994)), cert. denied, 114 S . C. 2751 (1994).

Mreover, the excerpts cited by plaintiffs hardly clarify the point.
The portion of the House Report plaintiffs cite says only that
subsection (a)'s exceptions are inapplicable, not that the TEFRA
adjustment survives. The cited Conference report excerpt refers to
narrow and particular allowabl e adjustnents in base year costs that
have since been codified in the secretary's regul ati ons. See 42
CFR § 412.71(b)-(c). It does not nention subsection (b)(4)(A
and has never been interpreted by the Secretary to cover the TEFRA
adj ust ment . Id.
Mre to the point is the report of the House Ways and Means

Committee, which indicates the unavailability of the TEFRA adj ustnent:

The portion of a hospital's paynent determ ned on its own

cost base [during the PPS transition period] would be

cal cul ated though the hospital's target anmount under the

1982 TEFRA |l egislation were its paynent anount (that is,

: W t hout reqard to the exceptions, exenptions and
adi ustnents whi ch may have been authorized under TEFRA for

that vear).
H R Rep. No. 25, 98th Cong., 1st Sess. 136, reprinted in 1983

US CCAN 219, 355 (enphasis added). Equally significant is the

har nrony between the PPS statute's exclusion of the TEFRA adj ust nent
and Congress' overall intent in enacting the PPS system

Al though the legislative history is barren of comentary
directly revealing Congress' intent concerning the
inceroration_of section 1395ww(b) (4) () into the PPS, the

| egi sl ative history does indicate that Congress enacted the
PPS to nove away fromthe retrospective rei nbursenent system
and replace it with prospective systemw th fixed nati onal
rates. This intent supports the view that an increase in a
gi ven hospital's actual operating costs should not be
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consi dered unless the statute or the regul ati ons expressly
so provide.

Sacred Heart Medical Center, 958 F.2d at 547 (citing House and Senate

weports); see al so Episcopal Hospital, 994 F.2d at 883. [f anything,
notwithstanding plaintiffs' reliance on it, the legislative history
confirms the TEFRA adjustnent's dem se.

3. The Secretary's Construction O The Statute Is A Perm ssible
One

In construing the rel evant TEFRA and PPS subsections, this
court does not wite on a clean slate. The Secretary, charged wth
adm nistering the Medicare program has interpreted the PPS statute to
have elimnated the availability of the TEFRA adjustnent during the
transition period and thereafter. As noted supra at 14, this
interpretation is entitled to great deference fromthis Court, which
| ooks only to see whether the Secretary's interpretation is a
perm ssible construction of the statute.

PPS endowed the Secretary with the authority to "provi de by
regul ati on for such other exceptions and adjustnents to such paynent
amounts under this subsection as (she] deem[ed) appropriate.” 42
U S C § 1395ww(d) (5)(I). Pursuant to this authority, the Secretary
promul gated two regul ations providing for several "modifications" to
the PPS net hod of cal culating of HSP base-year costs. See 42 CFR
§§ 412.71, 412.72. Consistent with the Secretary's view that the
TEFRA adj ustnent did not survive the enactnment of the PPS system none
of the enunerated nodifications retains or revives the TEFRA
adjustment, or otherw se enconpasses plaintiffs' reinbursenent

requests. Gven its firmgrounding in the | anguage in the PPS
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statute, the Secretary's view "[wa]s a perm ssible one," Episcopal
Hospital, 994 F.2d at 884, and should therefore receive substanti al
def erence.

Plaintiffs' argunent that the Secretary's interpretation of
the statute should command no deference is based on a change in the
Secretary's position regarding the pertinent provisions. Plaintiffs
point out that the Secretary initially cited subsection {b)(4)(A), the
TEFRA adjustnment, in a 1984 Federal register notice discussing
adjustments under PPS. Br. at 45. But the Secretary changed t hat
position soon thereafter, stating in a 1986 Federal Register notice
that "exceptions, exenptions, or adjustnments granted for periods
subsequent to the base year do not change the hospital-specific

portion of the prospective paynent rate since neither base year costs

nor the target anount is altered bv such action.” 51 Fed. Reg. 8208,

8210 (March 10, 1986) (enphasis added).%?
Plaintiffs also make much of admi nistrative correspondence

that occurred in the case of Newport Hospital and dinic, Inc. V.

Sullivan, 1990 W. 179953 (D.D.C. 1990) (JA 370), see Br. at 47-48; JA

423-26, and the Secretary's decision to settle Geenville Hoxsp. System

v. Bowen, Medicare & Medicaid Guide (CCH) § 35,880 (D.S.C. 1986),

after an adverse decision on the TEFRA issue by the district court,

4 Plaintiffs argue that the Secretary's Federal Register
noti ce "was never promulgated as a final rule" and thus "never given
the force and effect of law."™ Br. at 47. This is an odd contention
fromparties who place great reliance on statenents in letters from
HCFA officials. See, e.q., Br. at 45-46. Nonetheless, plaintiffs
mss the point, since the notice is significant as a statenent of the
Secretary's statutory interpretation, not as a proposed |aw or
regul ation
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see Br. at 48-49; JA 346-64. That settlenent, however, explicitly
states that it has no "precedential val ue beyond the confines of the
instant dispute" and does not constitute "3 concession or admi ssion by
the [Secretary] . . . and may not be relied upon or introduced in this
or any other judicial or admnistrative proceedings." JA 363.
Furthernore, to the extent that plaintiffs seek the sane treatnent
received by the hospitals in these two cases, see Br. at 50, "[n]o
rule of admnistrative law requires the Secretary to extend the sane
erroneous treatment to [plaintiffs], thereby turning an isolated error

into a uniformm sapplication of the law. " Sacred Heart Medi cal

Center, 958 F.2d at 548 n.24. |

In the final analysis, the Secretary sinply "should not be
bound by its previous interpretation of the PPS, though espoused
shortly after the statute was enacted, where the agency nodified its
interpretation upon a nore thorough exam nation of the statute.”

Sacred Heart Medical Center, 958 F.2d at 548. The Suprenme Court has

recently prescribed the judicial approach to a change in the

Secretary's interpretation of the Medicare statute

. The Secretary is not estopped from changing a view she
bel i eves to have been grounded upon a m staken | egal

i nterpretation. Indeed, an adm nistrative agency is not
disqualified fromchanging its mnd; and when it does, the
courts still sit in review of the admnistrative deci sion

and shoul d not approach the statutory construction issue de
novo and wi thout regard to the adm nistrative understandi ng
of the statutes.

. « . [Wlhere the agency's interpretation of a statute
is at |east as plausible as conpeting ones, there is little,
if any, reason not to defer to its construction.

Good Samaritan Hospital, 113 s. . at 2161; see al so Queen of

Angels/Hollywood Presbyterian Medical Center v. Shalala, 65 rF.3a4 1472,
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1480-81 (9th Cir. 1995) (same). The question, in other words, is not

whet her the Secretary has always held her current position, but
whether that position is permssible,. In this case, there can be
little doubt that it is, and that it is entitled to deference.

CONCLUSI ON

The judgnent of the district court should be affirned.

Dat ed: New Yor k, New York
Decenber 18, 1995

Respectfully  submtted,

MARY JO VH TE

United States Attornev for the
Sout hern District of New York
Attorney for Defendants-Appellees

MARTIN J. SIEGEL,
STEVEN M. HABER,
Assistant United States Attornevs,
O Counsel .
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Some of Siegel’s more significant cases include:

. | Texas Democratic Party v. Tina Benkiser, Chairwoman of the Republican Partyl
of Texas. The Texas Democratic Party sued the Republican Party of Texas to
prevent it from substituting a new Congressional candidate for Tom DeLay after
his withdrawal from the 2006 election. TDP argued that it was too late to
substitute candidates, while RPT claimed replacement was permitted because
DeLay had moved to Virginia and was therefore constitutionally ineligible to
serve. Siegel handled most of the briefing in the district court, wrote the briefs for
TDP in the Fifth Circuit on an expedited schedule and shared oral argument with
the party’s full-time counsel, obtaining a complete vindication of TDP’s position
that it had standing to bring the case and that DeLay’s replacement would violate
the Constitution’s Qualifications Clause and state election law. See 459 F.3d 582
(5™ Cir. 2006).

* | City of New York and Rudolph Giuliani v. United States and Janet Reno.| New
York City challenged provisions of the 1996 welfare and immigration reform
laws that invalidated local rules against disclosing the immigration status of aliens
to federal law enforcement. In a case of first impression, the Second Circuit held
that the federal provisions do not violate the Tenth Amendment’s bars on
interfering with state operations or conscripting state officials to carry out federal
tasks. See 179 F.3d 29 (2d Cir. 1999). Siegel wrote the federal government’s
trial and appellate briefs and successfully argued the appeal in the Second Circuit.

o |Grigsby v. ProTrader Group Management LLC, et al.|In this arbitration, Grigsby
claimed that the defendants violated securities laws and committed minority
shareholder oppression by squeezing him out of the company he co-founded
shortly before it was sold for $150 million. As part of the team representing
Grigsby, Siegel briefed and argued summary judgment motions and other issues,
including ratification, duties owed under the Texas Revised Partnership Act, the
statute of limitations for 10b-5 claims under Sarbanes-Oxley, standards for
recovery for shareholder oppression, and others. The arbitrators accepted
Grigsby’s legal positions and awarded him $43 million in compensation. Case
No. AAA 70 180 00648 02.

* | Barahona v. Toyota Motor Corp., et al.| The plaintiff sued Toyota when his son
was rendered a quadriplegic, alleging that the defective design of the Toyota
4

Law Offices of Martin J. Siegel
815 Walker Street, Suite 1600
Houston, TX 77002
(713) 226-8566
martin@siegelfirm.com

[ www.siegeltirm.com |



http://www.siegelfirm.com/?source=pdf
http://www.siegelfirm.com/Barahona2.pdf
http://www.siegelfirm.com/Grigsby3.pdf
http://www.siegelfirm.com/Giuliani.pdf
http://www.siegelfirm.com/TDP.pdf

Echo’s seatback caused the injuries. Toyota twice filed writs of mandamus in the
Court of Appeals and once in the Texas Supreme Court attacking various
discovery and other rulings. Siegel wrote the plaintiff’s responses, obtaining
denials of Toyota’s petitions. See 191 S.W. 3d 498 (Tex. App. — Waco 2006,
mandamus denied, Case No. 06-0449, TX Sup. Ct., June 5, 2006). Siegel also
briefed several Daubert, summary judgment and other motions, resulting in
rulings favorable to the plaintiff.

e |Avala v. Ford Motor Co.| In this wrongful death case, Ford argued that it
complied with applicable federal safety standards and was therefore not liable
under TEX. CIv. PRAC. & REM. CODE § 82.008(a). When the plaintiffs responded
that Ford’s inadequate disclosures to NHTSA rebutted the presumption of
nonliability under § 82.008(b)(2), Ford replied that subsection (b)(2) is impliedly
preempted under the reasoning in Buckman Co. v. Plaintiffs’ Legal Comm., 531
U.S. 341 (2001), a position the Sixth Circuit and other courts have adopted.
Siegel handled the plaintiffs’ briefing, and the district court agreed with the
plaintiffs that federal law does not conflict with § 82.008(b)(2) and that Buckman
preemption applies only to fraud-on-the-agency theories of liability, not
traditional state product liability claims. Case No. 2-04CV-395 (E.D. Tex. 2005).

e |Rivera v. Heyman, Secretary, Smithsonian Institution, et al. | Siegel represented
the Smithsonian in this employment discrimination case raising the novel question
whether the Smithsonian, a unique and independent federal trust instrumentality
dating to 1836, is subject to § 501 of the Rehabilitation Act, which covers only
executive branch employees. Following Siegel’s briefing and argument, the
district court agreed with the government that the Smithsonian is not in the
executive branch and therefore not subject to § 501. As a result of the case,
Congress amended the Act to include the Smithsonian. On appeal, which Siegel
also briefed and argued, the Second Circuit upheld the remainder of the district
court’s decision holding that the plaintiff had no additional remedy under § 504 of
the Act — a question on which several circuit courts had split — or state and local
civil rights laws. See 157 F.3d 101 (2d Cir. 1998).

* [Good Samaritan Hospital Regional Medical Center, et al. v. Shalala.|Three
hospitals and Medicare providers sued HHS seeking to compel review of a
decision not to reopen the hospitals’ claims for reimbursement of various
significant expenses. Siding with the government after Siegel’s briefing and
argument, the Second Circuit held that jurisdiction to undertake the requested
review was lacking, and that challenged HHS regulations were permissible in
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light of the Medicare Act. The Second Circuit reached this conclusion despite
Ninth Circuit precedent to the contrary. See 85 F.3d 1057 (1996).
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